
 

Liability for damage to human health or the environment provides a powerful incentive to actual or potential 

offenders to protect the environment (Bernstein, 1993). If offenders are liable and have to pay for the damage 

they cause, they are likely to control the damage to the point where the marginal damage equals the marginal 

costs of control. At this point, the total costs for controlling the damage and compensating victims are 

minimised (Anderson, 2002). If liability rules fail to make offenders pay for the damage they cause, offenders 

may view their control costs as the cost of doing business, and damage costs will be borne by the victims 

(McCauley et.al., 2002). This is particularly relevant to pollution control. However, a review of case law and 

case studies by the Convention of Biological Diversity revealed a number of other activities and situations 

which cause damage to the environment or have the potential of causing such damage. These activities include 

armed conflicts, oil spills, mining, dumping of hazardous substances and wastes, and introductions of 

genetically modified organisms and alien invasive species (CBD, 2005). 
 

Liability for damage to the environment can take two forms: common law and civil law (McCauley et.al., 2002). 

In common-law countries, polluters have been responsible for harm to the environment even before the 

enactment of pollution control legislation. This liability is based on the common law of private and public 

nuisance and may be enforced through the courts by the parties or government who have incurred the 

damage (Bernstein, 1993). 
 

Civil liability is expressly written into law. Many environmental statutes worldwide have liability provisions 

however environmental liability actions in developing countries are relatively uncommon (Anderson, 2002). 

Jurisdiction may be problematic. For example, should a case be brought in the country where a pollution 

incident occurred or in the home country of the concern that caused the pollution incident? (McCauley et.al., 

2002). Furthermore, in some cases individuals harmed by the incident are not compensated because of unclear 

liability rules or inadequate financial guarantees prior to the start of operations (Anderson, 2002). 
 

A liability system can provide an effective means of addressing damage to the environment and can be an 

important economic tool in encouraging firms to act responsibly (Bernstein, 1993). Strict liability is particularly 

desirable in cases where the potential damages of a proposed action cannot be estimated. It may provide an 

incentive to parties to take preventative action particularly where the costs of such action may be small in 

contrast to the remediation of the potential impacts (Bernstein, 1993). However, unless firms are well financed 

or are forced to post large performance bonds, they may use bankruptcy proceedings as a shield against 

liability (McCauley et.al., 2002). Furthermore, pursuing liability claims is costly and the outcome is highly 

uncertain. Thus liability is most appropriate only for large incidents and not routine damaging activities 

(Anderson, 2002). 
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On 24 March 1996, the Marcopper Mine on Marinduque Island in the Philippines made headlines when three to four 

million tons of toxic copper mine tailings escaped from a drainage tunnel at the mine into the Makulapnit and Boac 

Rivers. The rush of tailings displaced river water which inundated low-lying areas, killing all aquatic life and destroying 

homes and croplands in surrounding communities. The effects of the incident were so severe that the UN assessment 

mission declared the accident to be a major environmental disaster. Several cases were filed against Marcopper, 

including a damage suit filed in 2001 by 60 plaintiffs from Barangay Magapua and Bocboc and a claim by the 

provincial government of Marinduque in 2005 for $100 million in damages. Legal actions are however still pending in 

court. In the interim, Marcopper has taken some action to compensate communities and remediate the affected 

areas. 

Source:  Greenpeace International. 2002. Corporate Crimes: The need for an international instrument on corporate accountability and 

liability. Greenpeace International.; Anon. Environmental Justice Case Study, Marcopper in the Philippines accessed at 

http://www.umich.edu in February 2012 
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Texaco oil production in the Ecuadorian RainforestTexaco oil production in the Ecuadorian RainforestTexaco oil production in the Ecuadorian RainforestTexaco oil production in the Ecuadorian Rainforest    

In 1964, Texaco, now ChevronTexaco, began its exploitation for oil in the Ecuadorian Oriente which is considered to 

be one of the most biodiverse places on earth and is home to several indigenous groups. The company is alleged to 

have dumped the toxic wastes from its operations into local waterways and cleared large areas for access roads, 

exploration and production activities resulting in one of the most infamous environmental and social disasters in the 

Amazon. Texaco projected its clean-up costs at a mere 5-10 million dollars. This insufficient clean-up gesture, coupled 

with widespread environmental degradation and serious health problems amongst local people prompted a class-

action lawsuit against Texaco which was filed in the United States on behalf of 30,000 people affected by the oil 

company's operations. Previous suits against Texaco filed in Ecuador failed due to Texaco's political influence with 

the Ecuadorean judiciary. After 18 years of legal battle, a court in Lago Agrio, Ecuador ruled in favour of the residents 

of the Amazonian rainforest. 

Source:  Oil extraction: The Impact Oil Production in the Rainforest accessed at http://rainforests.mongabay.com/0806.htm in February 

2012; Key Documents & Court Filings from Aguinda Legal Team accessed at http://chevrontoxico.com in February 2012. 
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In 2001, the Dawn Princess cruise liner struck and killed an endangered hump-backed whale in Glacier Bay, Alaska. 

The unlawful killing of humpack whales is prohibited by both the Endangered Species Act and the Marine Mammal 

Protection Act. The company was charged with knowingly failing to operate its vessel at a slow, safe speed while in 

the vicinity of two humpback whales, in support of the ‘anti-taking’ provisions of the two laws. Failure to operate at a 

slow, safe speed in the vicinity of the whales constitutes a federal Class A misdemeanour violation of law, which is 

punishable (for a corporation) by a fine of up to $200,000, restitution in an amount to be determined by the Court, 

and up to five years’ probation. The cruise line agreed to a plea bargain under which it paid a fine of $200,000 and 

restitution of $550,000 to the National Park Foundation as a form of community service. 

Source:  Princess Cruise Lines pay $750,000 over the death of a Humpback whale in Alaska accessed at www.wildlifeextra.com on 25 

January 2012 


